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Eureka Reservoir; rather, the 1891 Notice, which the court had since nullified,
first asserted the Eureka Canal as a new diversion point. Conversely, Teton
Canal argued that it consolidated its practices to include the Eureka Reservoir
in the 1890 Notice. The Water Court found that the 1890 Notice contemplated
multiple reservoirs including the Eureka Reservoir. On appeal, the Court assessed whether Teton Canal's claims could relate back to the 1890 Notice. The
Court reviewed the evidence and agreed with Teton Reservoir. The Court
found that Teton Canal's predecessors intended the Glendora Reservoir to be
part of the 1890 Notice, but intended the Eureka Reservoir to be a part of the
nullified 1891 Notice. The Court held the Water Court misinterpreted the
nullified 1891 Notice and, therefore, the Water Court was incorrect in finding
that Eureka Reservoir had a priority date of 1890.
The Court then addressed Teton Canal's argument that the Eureka Reservoir is a part of the 1890 Notice because the diversion point "simply moved" to
a point upstream following the nullification of the 1891 Notice. The Court
noted that the law required "reasonable diligence" on the part of Teton Canal
and its predecessors to develop the Eureka Reservoir. In analyzing the reasonable diligence prong, the Court examined evidence of the course of conduct of
Teton Canal following the Perrycourt decree. Because Teton Canal took fortyfive years to build the Eureka Reservoir, the Court concluded that Teton Canal
failed to proceed with reasonable diligence in developing the Eureka Reservoir
site. Therefore, the claims could not relate back to the 1890 Notice, and the
Water Court erred in concluding that Teton Canal "aggressively pursued" the
development of the reservoir.
Finally, the Court considered what priority date it should assign to the Eureka Reservoir. Teton Reservoir asserted the year should be 1936, the year
when construction on the reservoir began. Because Teton Canal did not provide an alternate date, the Court remanded this question to the Water Court.
Accordingly, the Court reversed the order of the Water Court and remanded the case for proceedings consistent with this opinion.
Brian Hinkle
NEVADA
Eureka Cnty. v. State Eng'r of Nev., 359 P.3d 1114 (Nev. 2015) (holding
that the State Water Engineer provided insufficient evidence to support his finding that the applicant could mitigate the impact of appropriation on existing
water rights).
In 2005, General Moly, Inc. ("General Moly") began to apply for water
rights in anticipation of the molybdenum mine that it sought to construct in
Eureka County ("Eureka"). The following year, General Moly created a subsidiary, Kobeh Valley Ranch, LLC ("KVR"), to take charge of the proposed
mine's water rights. KVR submitted multiple applications for water rights between 2006 and 2010.
Eureka and several senior water rights holders in the area objected to
KVR's applications because, inter alia, they conflicted with existing rights. The
Nevada State Engineer ("Engineer") held several hearings on the matter and
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ultimately found that, although KVR's applications would impact existing rights,
KVR could fully mitigate the impact. Thus, the Engineer granted all of KVR's
applications and required that KVR develop a mitigation plan ("3M Plan") to
alleviate any impact.
Eureka, as well as Kenneth F. Benson, Diamond Cattle Company, LLC,
and Michel and Margaret Ann Etcheverry Family, LP ("Benson-Etcheverry"),
petitioned the Seventh Judicial District Court, Eureka County ("district court")
for judicial review of Engineer's rulmig. The district court did not grant the
petition because it found that the Engineer's ruling had substantial evidence and
that conflict avoidance through mitigation comported with the requirements of
the Nevada statute. Eureka and Benson-Etcheverry appealed the district court's
denial of judicial review to the Nevada Supreme Court ("Court") and asked the
Court to determine whether the Engineer may consider mitigation abilities
when assessing the conflicts between a proposed water right application and
existing rights.
The Court first addressed whether the Engineer complied with the controlling state statute, Nevada Revised Statute § 533.370. The statute requires that
"where [a] proposed use or change conflicts with existing rights... the State
Engineer shall reject the application and refuse to issue the requested permit."
The Court declined to decide if the statute allowed the Engineer to grant applications on the condition of future mitigation. Instead, the Court focused on
whether Engineer's ruling had substantial evidence.
The Court analyzed the record and found that although the Engineer labeled existing water right holders as "likely to be impacted," expert testimony
portrayed this labeling as a significant understatement. Specifically, two experts
for KVR admitted that the proposed pumping would cause flows to cease and
stock watering wells to dry up. Because the requested appropriations could
"completely deplete" the water sources underlying existing rights, the Court
ruled that KVR's applications fit undeniably within the statutory requirement of
a "conflicL"
Next, the Court considered the Engineer's evidentiary support for his reliance upon the 3M Plan to resolve the water rights conflicts. The Court limited
its analysis to a determination of whether substantial evidence supported the
Engineer's decisions. The Engineer found that "flow loss can be adequately
and fully mitigated by [KVRI should predicted impacts occur[,]" but neither the
Engineer nor KVR articulated which techniques would comprise this mitigation
plan or what evidence suggested that mitigation would truly restore senior water
rights. The Court found that rather than requiring KVR to propose a mitigation
plan before he granted appropriation rights, the Engineer required KVR to submit such a plan afier he granted all of its change and use permits. The Court
warned that granting water rights before submission of a mitigation plan could
interfere with the due process rights of those who wish to protest an application
because the challenge could only result in vacating the mitigation proposal. The
Court did not adopt Engineer's and KVR's assumption that an effective 3M
Plan could circumvent the statute's "conflict" stricture. Instead, the Court ruled
that Engineer provided insufficient evidence to support his theory of mitigation
and thereby violated the requirements of the state statute by granting KVR its
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applications in spite of imminent impact.
Accordingly, the Court reversed the order of the district court and remanded the case.
Stephen Klein
OHIO
Fairfield Cnty. Bd. of Comm'rs v. Nally, 34 N.E.3d 873 (Ohio 2015) (holding that a new Total Maximum Daily Load for pollutant discharges into a watershed was a rule as defined under the Ohio Administrative Procedure Act
and, as such, should have been properly promulgated to afford interested parties their rights to notice and be heard before the rule's submission to the U.S.
Environmental Protection Agency for approval).
The Federal Water Pollution Control Act, or Clean Water Act, seeks to
restore and maintain the integrity of U.S. waters through (i) technology-based
effluent limitations on "point sources" discharging pollutants; and (ii) waterquality standards for protecting the use of identified water bodies. The Clean
Water Act also requires each state to identify waterways that are too impaired
to implement applicable water-quality standards and then rank waterways based
on pollution severity. States must then develop a Total Maximum Daily Load
(TMDL), which establishes a maximum amount of the specified pollutant that
may be discharged into the waterway without violating water-quality standards.
Once the U.S. Environmental Protection Agency ("EPA") approves a state's
TMDL, the state must implement that TMDL.
Pursuant to these requirements, the Ohio Environmental Protection
Agency ("Ohio EPA") developed a document in 2005 called the "Total Maximum Daily Loads for the Big Walnut Creek Watershed" ("TMDL report"),
which the EPA subsequently approved. Using stream-survey data from 2000 of
Blacklick Creek-one of the 54 "stream segments" in the Big Walnut Creek
watershed-the report put forth new phosphorous discharge limits for Blacklick
Creek. The Tussing Road Water Reclamation Facility ("Tussing Road plant"),
owned by Fairfield County ("the county"), is one of the sources subject to the
report's new limitation. In 2006, the comty applied for and received a renewed
National Pollutant Discharge Elimination System ("NPDES") permit for the
Tussing Road plant. The new permit included the TDML-derived phosphorous discharge limitation.
The county appealed this ltnit to the Environmental Review Appeals Commission ("ERAC"), which found that while the Ohio EPA had a valid basis for
imposing the limit, it failed to consider whether such a limit was feasible. Thus,
the ERAC vacated the phosphorous limit and remanded the case to the Ohio
EPA. Subsequently, the county appealed the ERAC's finding that the Ohio
EPA had a valid foundation for imposing the limit, and the Ohio EPA crossappealed (asserting that the TMDL had been federally approved mad that federal law required Ohio EPA to set the phosphorous limit). The Tenth District
Court of Appeals ("lower court") affirmed the ERAC's order, finding that there
was sufficient factual foundation for a phosphorous limitation and rejecting the

